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At a glance

In January 2011, the U.S. Environmental Protection Agency (EPA) will begin requiring new
and expanded large industrial facilities to limit their emissions of greenhouse gases. The EPA

could also regulate greenhouse gas emissions from all large industrial facilities, although it has
not yet outlined plans to do so.

Despite announcing its intention to harmonize its climate change approach with the U.S., the
Government of Canada has not yet announced a comparable regulatory program. Regulations
like those the EPA is proposing could have significant implications for new industrial facilities
in Canada; if adopted here, they would apply to rapidly growing sources of emissions, such as
the oilsands sector. However, the significant uncertainty posed by legal and legislative
challenges in the U.S. further strengthens the case for Canada to urgently implement a
comprehensive greenhouse gas reduction plan of its own.

Proposals for new legislation to control greenhouse gases (GHGs) have stalled in the U.S. Senate,
and are not anticipated to advance in the near term.' But the Obama Administration is
introducing regulations® under an existing law — the Clean Air Act (CAA). This is currently the
primary federal option for limiting U.S. emissions. This paper describes and assesses the
regulatory approach to industrial GHG emissions being taken by President Obama’s
Environmental Protection Agency (EPA), its likelihood of success, and the implications of the
U.S. approach for Canada.

1. Context

In light of the U.S. Congress’s failure to date to pass comprehensive climate legislation,
regulatory action from the EPA is currently the main proposed approach to curbing U.S. GHG
emissions from industrial facilities. The CAA gives the EPA several means of regulating these




emissions, and the EPA is currently preparing to regulate GHG emissions from large industrial
tacilities using these existing authorities.

The Government of Canada has stated its intention to align its climate change policy approach
with that of the U.S. For industrial facilities — which account for over half of Canada’s GHG
emissions’ — this includes the choice of cap-and-trade or more conventional regulation, as
Environment Canada’s website explains: “Canada will only adopt a cap-and-trade regime if the
U.S. signals that it will do the same. Our position on harmonizing our climate change approach
with the United States’ applies equally to regulation. We have already completed much of the
extensive analysis and consultation work required to prepare us for both of those options.”™

Then-Environment Minister Jim Prentice recently indicated his view that a conventional
regulatory approach is more likely in the short term than cap-and-trade:®

“We will not introduce cap and trade legislation that is divorced from our principal economic
and environmental partner. However, if the United States is prepared to go down a
regulatory road, then we are prepared to go down that road on a continental basis.

At this point, my assessment is that it is unlikely that the U.S. Senate will introduce or pass
cap and trade legislation in this year, and possibly unlikely even next year. ...

Over the course of the next year, you will see, for what is essentially a third of all of Canada’s
emissions [principally those from transportation], a complete set of continental standards
that we are developing in unison with the United States Environmental Protection Agency.
That is the approach you will see over the course of the next few years on all sources of
emissions [i.e., including industrial emissions].”

Minister Prentice re-iterated this view in advance of the U.S. mid-term elections, saying he
anticipated that cap-and-trade “would be on the back burner for a continued period of time.”
This view has also been shared by Canada’s new “interim” Environment Minister John Baird,
who replaced Mr. Prentice when he retired from Cabinet in early November.’
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This paper outlines the most likely U.S. federal approach to regulating GHGs from “major
stationary sources” — a category dominated by large industrial facilities such as power plants or
oil refineries — and will explore the implications of the U.S. approach for Canadian climate

policy.
1.1 The Clean Air Act's regulatory tools

Under the CAA, the EPA can regulate GHG emissions from major stationary sources using three
main tools:*

*  Pre-construction permitting: Permits issued to new facilities or major modifications of existing
tacilities prior to construction, based on use of the best available control technology. The EPA
will require these permits under the CAA once the EPA’s car and light truck GHG standards
come into effect, which will happen in January 2011. The regulations for pre-construction
permitting are discussed in Section 2, below.
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o Technology/performance standards: Specific emissions limits for major “categories” of industrial
sources based on the use of a specified technology or the achievement of a specified level of
performance. These regulations are discussed in Section 3, below.

e Airquality standards: Maximum allowable concentration for an air pollutant. The EPA sets
National Ambient Air Quality Standards (NAAQS) for each pollutant, then states are
responsible for bringing each area into compliance (or maintaining compliance) with the
standards. Most analysts agree that this approach is poorly suited to GHG regulation and is
unlikely to be used. For this reason, we do not discuss it in this paper.

The EPA is legally required to proceed with the first of the options above. Additional regulatory
action — constituting a more comprehensive regulatory approach to GHGs — may use either of
the two remaining tools in parallel with the first. It appears that the EPA has the discretion to
decide which it chooses, although some disagree with that interpretation.’

Assuming that this discretion holds, the EPA has given indications that it regards a GHG
program based on technology/performance standards as a far better fit and far more likely than
one based on air quality standards.'” For these reasons, most experts agree that the most likely
path for the EPA to take in regulating GHG pollution, beyond the required permitting programs,
is through New Source Performance Standards (NSPS) under Section 111 of the CAA."

This paper will therefore focus on the two most likely elements of the U.S. regulatory approach to
industrial GHGs: pre-construction permitting (Section 2) and technology/performance standards
(NSPS, Section 3).

It should be noted, however, that any approach the EPA chooses is subject to challenge from both
legislators and the courts. The EPA must tread a fine line between fulfilling its statutory duties to
regulate, and potentially provoking lawmakers into removing its authority to do so.'* Legislators
have already made several attempts to curtail or temporarily suspend the EPA’s ability to regulate
GHGs, and these are expected to continue. In addition, court challenges to all of the EPA’s GHG
rules are already underway.”” Continued challenges appear inevitable, no matter which way the
EPA chooses to progress. Legal and legislative challenges are outlined in Section 5.

2. Prevention of Significant Deterioration — Regulating new and modified sources using
permitting

»

The EPA currently regulates emissions of various pollutants, including “criteria air contaminants
like NO,, SO, and lead, through the permits it issues to large industrial facilities. Once a
regulation to control an air pollutant takes effect, the CAA requires new and modified major
sources of that pollutant to obtain a permit and to demonstrate the application of the best
available control technology.™

The Supreme Court ruled in 2007 that GHGs were pollutants under the CAA and ordered the
EPA to determine whether GHG emissions from motor vehicles cause or contribute to air
pollution reasonably anticipated to endanger public health or welfare."” The EPA issued its final
“endangerment” and “cause or contribute” findings for GHGs on December 15, 2009,'¢
requiring the agency to regulate GHG emissions from cars and trucks. Tailpipe GHG emission
standards for light duty vehicles from the model years 2012 to 2016 were finalized in May 2010."
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According to the EPA, since these standards will be the first regulations to control GHGs under
the CAA, they will trigger permitting requirements for GHG emissions from stationary sources
when they take effect.'® This date has been identified as January 2, 2011, the first day
manufacturers may sell a model year 2012 vehicle. Thus, from January 2, 2011, GHGs must be
included in permitting programs."

The EPA administers several such programs. Prevention of Significant Deterioration (PSD) is a
process under the New Source Review (NSR) program that companies must complete in order to
construct or modify a major facility.”” The PSD program is designed to ensure that air quality is
maintained and that state-of-the-art pollution control technology is used.?’ To obtain a PSD
permit, proposed new or modified major sources of pollutants must apply “Best Available Control
Technology,” or BACT.>> BACT is defined as “an emission limitation based on the maximum
degree of reduction of each pollutant... which the permitting authority, on a case-by-case basis,
taking into account energy, environmental, and economic impacts and other costs, determines is
achievable for such facility through the application of production processes and available methods,
systems and techniques, including fuel cleaning, clean fuels, or treatment or innovative fuel
combustion techniques for control of each such pollutant.”

It should be noted that the “permitting authorities” under the CAA are typically state
governments, with permitting administered at the state level through EPA-approved State
Implementation Plans (SIPs). States may further delegate authority to county or metropolitan
area air quality authorities.

Determining BACT

BACT is determined by the permitting authority (i.e., the federal, state or local government,
depending on the context) on a case-by-case basis, typically using a top-down process. After
drawing up a menu of all available emission control technologies, technologically infeasible
options are removed, the remaining options are ranked by control effectiveness, and the
relative environmental, economic, and energy impacts of each option are evaluated. The
permitting authority then selects the BACT, and a PSD permit is granted specifying an
emission limit corresponding to the use of BACT.*

The EPA’s recently published guidance on BACT highlights a heavy emphasis on energy
efficiency, particularly in the initial stages of BACT for GHGs.” However, the guidance makes
clear that “add-on” controls, or a combination of the two, may also be considered. In order to
assist permitting authorities in conducting these reviews swiftly, the EPA has issued a series of
“technical white papers” outlining readily available control technologies for a number of
common emissions sources; it will also examine means of streamlining the BACT
determination process in its Step 3 rulemaking (see Section 2.2). Some have suggested that the
EPA may establish a “presumptive BACT,” setting a clear benchmark for what constitutes
BACT in common situations, which permitting authorities would then be expected to apply. *
However, many view this as unlikely, given the case-by-case nature of BACT
determinations.”
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The EPA has established an advisory group to guide its work on BACT for GHGs. The group’s
first report reveals a lack of consensus in many areas. Clearly, some BACT determinations will
be difficult to make, and there is a considerable range of potential outcomes.*® Ultimately, the
stringency of these determinations will be guided by the EPA’s level of ambition, as well as
that of the permitting authorities. But as noted in Section 4, the emission-reducing
effectiveness of the EPA’s regulations appears likely to be lower than that of most of the
recent legislative proposals that the U.S. Congress considered.”

2.1. Need for the Tailoring Rule

The PSD program outlined above currently defines a major source as one that emits over 100 or
250 short tons® per year (tpy) of a regulated air pollutant.’ These thresholds would apply to
GHGs beginning on January 2, 2011. In other words, a literal interpretation of the CAA would
require any new or modified stationary source emitting more than 100/250 tpy of carbon dioxide
(CO,) or another GHG to obtain a permit from the beginning of 2011.**** For comparison,

100 tpy of CO; is equivalent to the annual emissions of about eight typical U.S. homes.** The
EPA has estimated that this literal interpretation of the CCA would mean that “PSD permit
applications would increase nationwide from 280 per year to over 81,000, a 300-fold increase,
requiring state permitting authorities to add almost 10,000 full-time employees and incur
additional costs of $1.5 billion per year.”

The EPA’s “Tailoring Rule,” which was finalized on May 13, 2010, seeks to prevent this
proliferation of permitting requirements by “tailoring” the applicability criteria for GHGs under
the PSD programs.* The rule adjusts the major source thresholds to cover only the biggest
emitters, and the program is designed to phase in through several steps. Sources emitting less than
50,000 tpy CO.e* are excluded from permitting requirements for GHGs until at least April 30,
2016.%

2.2 Coverage and phase-in of the Tailoring Rule

Under the Tailoring Rule, the EPA has opted to phase in GHG permitting through several steps.
After Steps 1 and 2 (outlined below) are completed, the EPA estimates that its permitting
programs will cover 70% of GHGs from stationary sources — equivalent to roughly a third of
total U.S. GHG emissions.”

Step 1 (Jan 2,2011%): Under this initial phase of the Tailoring Rule, only new facilities or
modifications to existing sources that would already have been subject to the PSD process are
covered. This applies only to facilities or modifications that (i) increase GHGs by 75,000 tpy*
COsequivalent (CO.e) or more and (ii) would trigger the PSD process anyway for another
pollutant. If these criteria are met, permitting the construction or modification of these “anyway’
PSD sources will require a BACT review. The EPA estimates that Step 1 will apply to fewer than
400 facilities.*

>

Step 2 (July 1,2011): Beginning with Step 2, new sources with the potential to emit 100,000 tpy*
COse or more are subject to PSD, regardless of whether they trigger PSD for other pollutants.**
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Additions or modifications to a major source resulting in a net increase of 75,000 tpy CO,e are
also subject to the PSD process, even if PSD is not triggered for any other pollutants.* The EPA
anticipates there will be roughly 900 PSD permits issued for GHGs each year under Step 2.

Step 3 (July1,2013): The EPA has also committed in the Tailoring Rule to implement an additional
regulation to facilitate the PSD process and, potentially, add or permanently exclude smaller
sources. The additional rule will be finalized by July 1, 2012 and will enter into force one year
later. As noted above, sources below 50,000 tpy CO.e cannot be covered before April 30, 2016.

CCS, BACT and performance standards

The potential role of carbon capture and storage (CCS) in GHG regulations is the subject of
much debate. The EPA advisory committee for BACT has agreed that whether CCS can be
ruled as BACT depends on the feasibility of both capture and sequestration systems.” Many
factors determining the feasibility of sequestration will be site-specific. The EPA’s BACT
guidance classifies CCS as an add-on pollution control technology that is “available” for “large
CO»-emitting facilities including fossil fuel-fired power plants and industrial facilities with
high-purity CO, streams (e.g., hydrogen production, ammonia production, natural gas
processing, ethanol production, ethylene oxide production, cement production, and iron and
steel manufacturing),” meaning that CCS should be listed amongst options for consideration
for these facilities.*® However, they acknowledge that, “at this time CCS will not be a
technically feasible BACT option in certain cases.”* Moreover, despite its potential technical
feasibility, “on the basis of the current costs of CCS,” the EPA “expect[s] that CCS will often
be eliminated from consideration... even in some cases where underground storage of the
captured CO; near the power plant is feasible. However, there may be cases at present where
the economics of CCS are more favorable (for example, where the captured CO, could be
readily sold for enhanced oil recovery), making CCS a more viable option.”™

CCS-level emissions limitations could also be mandated via an NSPS (see Section 3, below).
This could be done by setting NSPS levels for certain source categories, such as power plants,
at such a level that any new coal-fired plant could only achieve the standard with full or partial
CCS.*" This approach has already been taken in a number of jurisdictions, including
California, Illinois, Washington and Montana. In California and Washington, new baseload
electricity generation (whether generated in or out of state) may not exceed the emissions of
older natural gas combined cycle (NGCC) plants — a standard that requires partial CO,
capture.”> New utility coal plants constructed in Montana have been required to implement
50% or more CCS since 2007.> Illinois requires new coal plants to capture increasing amounts
of emissions based on when they are scheduled to commence operation (at time of
construction). Plants scheduled to open before 2016 must capture 50%; 70% capture is
required for plants openings in 2016 or 2017, while plants switching on after 2017 must
capture 90% of their emissions.* Like those state regulations, the EPA can also determine
when the NSPS applies, allowing time for CCS to mature. An evaluation by the Pew Centre
concluded that a CCS standard applying to new plants from 2015-20 appears reasonable.” In
addressing GHG emissions from existing facilities, the EPA can also direct states to apply an
NSPS based on the age of the facilities.
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2.3 Implementation of the Tailoring Rule

CAA permitting programs are generally administered by states through EPA-approved State
Implementation Plans (SIPs). The EPA published two proposals in August 2010 aimed at
tacilitating the implementation of the Tailoring Rule.’® The EPA is calling on 13 states to amend
their SIPs to ensure that GHGs are covered before tailored GHG permitting takes effect. The
EPA has also proposed a Federal Implementation Plan (FIP) that would allow it to issue permits
for emitters in states that are not ready as an interim measure, until those jurisdictions implement
amended SIPs of their own. Analysis of state responses by the National Association of Clean Air
Agencies finds that every state and territory except Texas will be ready to begin permitting
GHGs on January 2, 2011 or shortly thereafter, whether through their own amended SIP or the
proposed FIP.”

2.4 Implications for Canada of PSD permitting

If Canada is to harmonize its climate change policy approach with that of the U.S., then
Canadian regulations covering GHGs from new or modified major stationary sources will need to
come into force in January 2011. In a harmonized Canadian approach, any new facilities or
major modifications that would increase annual emissions by ~68 kilotonnes (kt) COe or more
and also significantly increase emissions of another air pollutant should be subject to a BACT-
type review from January 2, 2011. This is equivalent to the 75,000 tpy threshold in the Tailoring
Rule. Six months later, BACT review should also be required for all new facilities with the
potential to emit over ~91 kt CO,e per year, even if they do not significantly increase emissions
of another air pollutant.®® (In practice, nearly all facilities that are major GHG emitters will also
have significant emissions of other air pollutants.)

Adopting this approach in Canada would have implications for GHG emission levels for new
facilities and planned expansions, particularly in the oilsands sector — the most rapidly growing
major industrial sector in the country. Although the BACT approach does not necessarily lead to
an absolute reduction in emissions, it would require companies to use effective emission control
technologies. It is important to note that the EPA’s GHG requirements will apply to facilities that
had already obtained a permit if construction has not yet begun (or has lapsed) by January 2%
Applied to Canada, this would mean that all new oilsands facilities or major expansions that had
not begun construction would be subject to GHG regulations, even if they had already been
approved.

If it proceeds with an approach to regulating industrial GHG emissions that resembles the EPA’s,
the Government of Canada will have to decide how it wishes to determine BACT. Some emission
sources that are relatively unique to Canada —including oilsands upgraders or gas plants
processing shale gas with high formation CO, (such as those in the Horn River Basin in
Northeastern B.C.)* — are unlikely to be prioritized by the EPA in their guidance® or addressed
by permitting authorities, which means that the Government of Canada would need to establish
BACT guidelines of its own.
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3. New Source Performance Standards — Regulating new and existing sources using emissions
intensity standards or cap-and-trade

In parallel to permitting programs like PSD, described above, the EPA could also regulate GHGs
through the New Source Performance Standards (NSPS) program under Section 111 of the CAA.
This route is recognized by most analysts as the best fit for an EPA program to regulate GHGs,
and has been the focus of study as the most likely pathway forward for additional GHG
regulation.®

The NSPS are emissions limitations applied by source category, based on application of the best
demonstrated technology. There are currently more than 60 source categories and subcategories,
including Portland cement, boilers and turbines used in power plants, nitric and adipic acid
plants, and oil refineries.®® Despite their name, NSPS can apply to both new and existing
facilities. Best demonstrated technology is defined as:

“The degree of emission limitation and the percentage reduction achievable through
application of the best technological system of continuous emission reduction which (taking
into consideration the cost of achieving such emission reduction, any non-air quality health
and environmental impact and energy requirements) the Administrator determines has been
adequately demonstrated.”**

For new facilities, the NSPS are set by the EPA. However, once a source category is regulated,
Section 111(d) of the CAA also requires states to cover existing facilities, under guidance from
the EPA. In doing so, states may take into account the age and “remaining useful life” of
facilities to which they are applying the standard, giving them additional flexibility (for example,
as to when the standards would apply, or at what level of stringency).®

The EPA can address GHGs through NSPS in two ways. One is to use a traditional approach to
the NSPS, which means adding GHG performance standards — i.e., standards for emissions
intensity® — for each source category one by one.”” Another alternative is to establish a broader
cap-and-trade system.®® The CAA also allows for the option of implementing a limited cap-and-
trade system beginning with one sector (electric utilities, for example), and expanding it in future
to cover more sectors.®”

3.1 Cap-and-trade under NSPS

Some form of cap-and-trade proposal is widely seen as the best way forward under the NSPS.”
Although there is limited precedent for trading under Section 111, the EPA has proposed and
implemented trading systems before, for other pollutants, and maintains it has the authority to
implement such a system for GHGs under Section 111(d).”" However, as one group notes,
“[legal] challenge is likely and victory is not certain.””

The EPA could lay out a model plan for a cap-and-trade system at the same time it issues
guidelines to the states for regulating their existing facilities. This guidance would be binding and
the EPA would be able to establish a FIP (federal implementation plan) for states that are
unwilling or unable to adopt the program.” If the EPA combines existing source categories, such
a system could potentially cover multiple sectors. However, it is unlikely that a cap-and-trade
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system under the NSPS would be able to include offsets.” It should be noted that, in the near
term, a state-instigated approach to cap-and-trade under the NSPS seems much more likely than
a national system.”” Given the political shifts of the recent mid-term elections and the potential
for legal challenges (see Section 5), it appears unlikely the EPA would propose a mandatory cap-
and-trade system, at least in the next two years.

There are a number of benefits to a cap-and-trade approach under the NSPS. By allowing trading,
this approach would generate reductions more cost-effectively. Because there is considerable
flexibility in the scope and design of the system, the EPA could seek to emulate the key
compromises and agreements made in congressional negotiations for recent legislative proposals
to implement cap-and-trade. The EPA could also tailor the regulations to reflect the specificities
of individual sectors and could work with industry in designing the regulations, as it did in
formulating the recent light-duty vehicles regulation.” States could use their jurisdiction to
implement allowance auctioning.”” By using past legislative proposals as a model, the EPA’s
program could serve as the foundation for future legislation that could either build on or replace
the EPA’s system.”

3.2 Waiver for innovative technologies

Under Section 111(j) of the CAA, the EPA may grant a waiver that exempts a facility from NSPS
requirements if that facility opts to use innovative technologies that have not yet been adequately
demonstrated and where “there is a substantial likelihood that such system or systems will achieve
greater continuous emission reduction than that required to be achieved under the standards... or
achieve at least an equivalent reduction at lower cost in terms of energy, economic, or non-air
quality environmental impact.””

In theory, granting this waiver serves to accelerate the development and
deployment/demonstration of new emission control technologies. Such waivers remain in effect
for the shortest of the following:
a. Seven years from their date of issue;
b. Four years after the source in question commences operation; or
c.  Until the Administrator deems the technology has failed to demonstrate a level of
reductions at least equivalent to the standard or that it does not “cause or contribute to an
unreasonable risk to public health, welfare, or safety in its operation, function, or
malfunction.”

Alternatively, the EPA can establish multi-phased standards for a particular source category,
requiring increased levels of stringency over time in line with anticipated deployment of
emerging technologies, such as CCS.*

3.3 Implications for Canada of the New Source Performance Standards

Whether, when and how the EPA intends to introduce NSPS for GHGs is not yet clear. Equally
unclear is the level of stringency the EPA would apply to the standards, if implemented.
However, should the EPA proceed with NSPS for GHGs, Canada must be prepared to follow if it
seeks to be harmonized with U.S. policy on industrial emitters.
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Implementing a Canadian version of NSPS at the federal level would involve the same challenge
described above in Section 2 for the EPA’s permitting approach: the Government of Canada
would need to decide what constitutes “best demonstrated technology” for several emission
source categories that are relatively unique to Canada.

Establishing a cap-and-trade system harmonized with the U.S. would raise additional issues related
to the desirability of linking cap-and-trade systems.*

The Government of Canada’s recently announced approach to regulating GHGs from coal-fired
electricity generation® is broadly similar to an NSPS. The exemption available for facilities
implementing CCS is similar in concept to the innovative technology waiver available under
Section 111(j) of the CAA. However, alignment with the CAA would require the length of the
Canadian exemption to be shortened (see Section 3.2, above) from the current federal proposal of
10 years (if plant begins operation in 2015) to seven years or less. Furthermore, while Canada’s
proposed federal coal-fired electricity regulations (as outlined to date) are generally consistent
with the CAA, they address only new units and those reaching the end of their economic lives. It
is clear that NSPS for U.S. coal plants would also require reductions from existing facilities that
are not approaching the end of their economic lives.

4. Emission reductions achievable with regulations and broader implications

Although no studies are publicly available for Canada, the World Resources Institute (WRI) has
estimated the amount of emission reductions feasible through federal GHG regulation in the
U.S.% The outcomes vary with the level of stringency assumed, but it is noteworthy that even the
most ambitious scenario falls well short of the 2020 GHG emissions target adopted by both the
U.S. and Canada.*” Two important implications can be drawn from this for Canada.

First, while PSD permitting for major sources will begin in 2011, WRI assumes that NSPS for
existing sources will not take effect until 2016 at the earliest. This reflects the time required to
develop the standards federally, then at the state level, and to give existing sources adequate time
for compliance. As in the U.S., such a lengthy delay would seriously jeopardize Canada’s ability to
achieve its 2020 GHG target.

Second, Canada’s emissions are growing more rapidly than those of the U.S. They have risen
slightly relative to their 2005 level, while U.S. emissions have declined.** More importantly,
Canada’s emissions are anticipated to resume rapid growth,”” while U.S. emissions are projected to
remain below 2005 levels until 2025.% These factors make it very unlikely that regulations whose
stringency was designed with the U.S. national GHG target in mind would enable Canada to
meet its own national emissions target.

5. Legal and legislative challenges

No matter which approach the EPA takes to the regulation of GHGs, legal and legislative
challenges are virtually certain. Indeed, these have already begun. As the managing director of the
Brookings Institution recently put it, “amid legislative uncertainty, people are going to rush to
the courts to modify the playing field to best advantage for their team. This is going to be the
battleground for the near future.”® To date, roughly 90 legal challenges have been filed related to
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four distinct GHG-related EPA actions, with submissions from over 140 groups — including 37
states.”

What is not yet clear is whether these lawsuits will delay implementation of the regulations. It is
up to the courts to decide whether or not to issue a stay of each (or any) of the regulations while
the legal challenges are being heard.” The Obama Administration argues that challengers “cannot
establish any — let alone all — of the elements required for issuance of a stay: that movants are
likely to succeed on the merits; that they will be irreparably harmed absent a stay; that a stay
would redress the harms of which they complain; and that these factors clearly outweigh the
substantial harms to others and to the public interest that will occur if a stay is issued.”** In the
Administration’s view, by challenging the stationary source regulation “that would automatically
ensue, purely by operation of statute, once greenhouse gases become subject to regulation under
the Act through any means,” opponents “essentially seek to stay the Clean Air Act itself,” which
courts cannot do.”* A decision on possible stays is expected imminently.”

Because it relaxes, by interpretation, clear statutory text, many experts agree that the Tailoring
Rule is the weakest link in the legal chain required to regulate GHGs.” The EPA’s authority to
include GHGs in its permitting programs is highly unlikely to be challenged successfully,” but its
discretion to tailor emissions thresholds and timing has raised legal questions.”® This means that
even if the Tailoring Rule is struck down, the EPA will still be required to include GHGs in its
permitting efforts. But instead of restricting that process to large facilities, the loss of the
Tailoring Rule would expose thousands more small sources to regulation. As the Administration
puts it, “[i]n their zeal to challenge any possible underpinning of EPA’s actions, [challengers]
even seek to stay the Tailoring Rule — a rule intended to alleviate, for literally millions of
stationary sources, the very regulatory burdens [the challengers] abhor.” According to U.S.
analysts, one consequence of this is that Congress would likely decide to step in and amend the
CAA.'®

Another court challenge that could interfere with the EPA’s regulatory plans is a lawsuit that
would force the EPA to establish a national ambient air quality standard (NAAQS) for GHGs, a
requirement some environmental groups believe was triggered by the “endangerment”
finding.'"" Pollutants subject to a NAAQS cannot be regulated under CAA Section 111(d),
meaning that existing sources could no longer be regulated through the NSPS.'*

In addition to the legal challenges, the EPA has also been the target of legislators seeking to
remove or temporarily suspend its authority to regulate GHGs.'” These efforts are expected to
intensify following significant Republican gains in the mid-term elections.'®

The Senate is expected to vote, as early as this fall, on a proposal to suspend the EPA’s regulations
for two years.'” If such a vote takes place in 2011, it may garner an additional 10 votes or more
compared to the current Senate. Although the new Senate will still be controlled by the
Democrats, it will be more conservative. This, according to analysts, brings the number of votes
up to 57 — very close to the 60 votes effectively needed to pass a bill in the Senate.'*
Republicans will hold a majority in the House of Representatives and could pass a similar bill
there. However, it is still unclear whether such a proposal could be passed into law, because the
President has in the past announced his intention to veto any attempt to undermine the EPA’s
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authority.'”” Following poor results for the Democrats in the mid-terms, some speculate he may
feel more pressure to compromise.'®

The Republican representative most likely to chair the House Energy and Commerce Committee
has already signaled that challenging EPA regulations will be his top priority."” His main
competitor for the position has promised to “aggressively review the endangerment finding” if he
becomes chairman."® Lawmakers are also expected to challenge the EPA’s regulatory ability
through the appropriations process, attempting to either strip the agency’s funding for GHG
regulations, or attach a rider suspending its regulatory authority over GHGs to a critical budget
bill. This approach is being urged by the Chamber of Commerce and American Petroleum
Institute.'! Such bills need to be signed by the President, however, so a veto is possible here as
well.'*?

6. Conclusion

While Canada has adopted a national GHG emissions target identical to the U.S. target of 17%
below the 2005 level by 2020, the Government of Canada has not published a plan, bill or set of
regulations to meet that target. At a minimum, if the Government of Canada is serious about
harmonization with the U.S., it should have GHG regulations in effect in 2011 for new major
industrial facilities, as the U.S. will do under the EPA’s approach. This must, of course, include
any new oilsands facilities.

However, the Pembina Institute’s perspective is that waiting for and then imitating decisions
made in Washington — whether they pertain to legislation or regulation — is not a responsible
approach to climate policy for Canada, and is not in Canada’s best interests. This is especially true
when the timeline and ultimate outcome of U.S. policy development are so uncertain. While we
recognize that U.S. climate law and policy is an important consideration as Canada determines
the policies and measures required to meet its targets to limit GHG emissions, there is no
guarantee that an approach that works in the U.S. will be adequate to meet Canada’s own 2020
GHG target. In fact, economic analysis suggests that Canada will need a higher price on
emissions to reach the same 2020 target (17% below the 2005 emission level) as the U.S.'" As
noted above, federal regulatory options currently available in the U.S. are unlikely to generate the
emissions reductions required to meet its own target, even with a high level of ambition. This
means they would be even less adequate to attain Canada’s.

If the Government of Canada does intend to reach — or, even better, exceed — the level of
emission reductions it committed to through the Copenhagen Accord, Canada’s policymakers
will need to implement policies aligned with that goal, even if that means moving more quickly
than the U.S. Of course, any U.S. climate and energy bill or regulatory approach will be designed
with the U.S.’s particular situation in mind; as this backgrounder has noted, the U.S. regulatory
approach would need to be adapted to suit Canada’s specific economic, emissions, regional and
jurisdictional situation.

The EPA has initiated a process to enforce emission standards for some industrial facilities
beginning in January 2011. In our view, the best way for Canada to provide much-needed
certainty to investors, to cut its own emissions, and to increase its leverage and influence in
Washington, is to move ahead with strong federal action as soon as possible. As part of that, the
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Government of Canada needs to develop a specific and credible strategy to address its fastest
growing source of GHG emissions, those from the oilsands sector.

Implementing a carbon pricing or regulatory approach for GHGs of demonstrably greater
stringency than the U.S. approach is also surely the most effective way to protect Canadian
industries from border “carbon tariff” policies.

“In fact, uncertainty as to future regulation is becoming a major barrier to investment in
nonconventional oil and natural gas industries. Canada should thus remain vigilant and not
import avoidable climate-policy uncertainty from its neighbour.”

— OECD, 2010
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